
FATCA – HOW READY ARE YOU?
By Stacey English and Susannah Hammond

REUTERS/ JO YONG-HAK



2       FATCA - HOW READY RE YOU?

Stacey English
Stacey English is head of the Regulatory Intelligence team for Thomson Reuters Governance, Risk and 
Compliance. She joined Thomson Reuters from Barclays Bank where she was head of governance, reporting 
and intelligence. Stacey is a qualified accountant having gained the highest results worldwide. She has first 
class degrees in BSc (Hons) Applied Accounting and BA (Hons) Business Administration, holds the Financial 
Planning Certificate and has over 16 years’ experience in the UK financial services industry.

Stacey began her compliance career with six years at the regulator, first with the Personal Investment 
Authority and then the Financial Services Authority. Stacey was responsible for undertaking reviews into mis-
selling, and as an internal auditor she assessed the adequacy and effectiveness of the FSA’s processes and 
conduct. She moved into insurance where she focused on risk reporting and designing and embedding risk 
management processes and systems, as a senior manager in Aviva’s group risk team and latterly with Lloyd’s 
of London.

Susannah Hammond
Susannah Hammond joined the Regulatory Intelligence team from GE Capital Bank where she was head of 
compliance. Susannah has over 20 years’ wide-ranging experience in international and UK financial services.

A qualified chartered accountant, Susannah began her compliance career at SG Warburg where she became 
head of European compliance. She was the global head of compliance and a founding employee of Caspian 
Securities, a start-up international full service investment bank focused on the emerging markets. Susannah 
left Caspian to join PricewaterhouseCoopers as a consultant.

More recently, Susannah was head of international regulatory risk for the Halifax Group and became head of 
retail regulatory risk for HBOS plc upon Halifax’s merger with Bank of Scotland.

ABOUT THE AUTHORS



THE SURVEY 
Thomson Reuters GRC surveyed nearly 200 practitioners 
from firms around the world to assess their readiness for the 
forthcoming U.S. Foreign Account Tax Compliance Act (FATCA). 
The respondents included compliance, risk, audit and legal 
practitioners from across Africa, the Americas, Asia, Australasia, 
Europe and the Middle East. They represented firms from across 
the financial services sector, including banks, insurers and 
investment managers. The results give firms an opportunity to 
benchmark their preparations for FATCA implementation with 
peers. Overall, the responses highlight a significant divide in the 
extent and state of preparations being undertaken for the new 
rules across firms, driven predominantly – and unsurprisingly – 
by the significant and continued lack of clarity about what the 
final practical requirements will entail. 

BACKGROUND 
FATCA, which was enacted in March 2010 and comes into effect 
on January 1, 2013, is designed to prevent losses of up to $500 
billion a year by the U.S. government as a result of U.S. persons 
who use non-U.S. vehicles, such as offshore accounts, to avoid 
their tax obligations. FATCA has a deliberately global reach and 
will require all financial institutions (both U.S. and non-U.S.) 
to classify account holders as either U.S. or non-U.S. and as 
individuals or entities, which are to be further split as financial 
or non-financial. A key result of the required classification is 
that foreign financial institutions (FFIs) are expected to sign 
an agreement with the U.S. Internal Revenue Service (IRS) 
identifying any U.S. person accounts and to report certain 
information on an annual basis. In addition, both U.S. financial 
institutions and FFIs will be required to report details to the 
IRS regarding substantial U.S. owners of non-financial foreign 
entities (NFFEs). 

The penalties for non-compliance are potentially severe. 
If the FFI is “non-participating”, the U.S. account holder is 
“recalcitrant” or the NFFE has not disclosed its U.S. owners then 
a 30 percent withholding tax may be applied to all U.S.-source 
dividends, interest and asset-sale proceeds. U.S. financial 
entities and FFIs will be liable for any tax that they failed to 
withhold plus interest and potential penalties.

The original FATCA proposals caused concern for the global 
financial services sector, not least because of the potential for 
the requirements to conflict with local laws. The sheer ongoing 
cost of compliance, estimated at $30 billion over five years 
compared with the U.S. Congress’s expectations of raising an 
additional $800 million a year in tax revenue, is another bone 
of contention. In response to the widespread concern, the IRS 
published revised draft FATCA regulations in February 2012, 
which were open for comment until April 30, 2012. Although the 
draft proposals were initially set out in nearly 400 un-numbered 
pages of largely un-numbered paragraphs, creating an 
additional challenge for firms to respond to the details, they did 
contain a number of important concessions, including:

an increase in the exemption thresholds applicable to existing 
customer accounts, potentially taking more accounts out of the 
scope of FATCA; and

allowing for greater reliance on existing “know your 
customer” (KYC) processes for new customers when identifying 
U.S. persons.

At the same time as the proposed regulations were published, 
a statement was released that detailed an agreement between 
the U.S. and France, Germany, Italy, Spain and the UK to allow 
their FFIs to hand data to their local governments rather than 
directly to the IRS, which would have been a potential breach of 
EU data-protection requirements. These local governments will 
provide the information directly to the U.S., thereby negating 
the need for firms to sign individual agreements with the IRS.

“FATCA strengthens U.S. efforts to 
combat offshore non-compliance. In 
doing so, we understand it creates a 
significant undertaking for financial 
institutions.” 

Douglas H. Shulman, commissioner, Internal Revenue Service 
February 8, 2012 

The final regulations are expected to be published in the 
summer of 2012. While the effective date for the FATCA 
regime is January 1, 2013, there are likely to be at least some 
transitional rules covering the early years of implementation. 

INDUSTRY AWARENESS 
Based on the survey results, awareness of the potential 
impending requirements of FATCA appears to be very high, with 
the overwhelming majority of respondents having at least heard 
of the Act. However, overall, half of the practitioners surveyed 
were unsure of the impact that the new requirements will have 
on their firm. Canadian practitioners stood out as being the 
most informed, with 70 percent describing themselves as being 
fully aware of all the implications. 

Are you aware of FATCA?

   Yes, fully aware of all implications

   Yes, have heard of it but unsure of impact

   No

48%51%

1%
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While there is widespread awareness, the results highlight the 
distinctly polarised choices firms are making. At one extreme, 
firms have chosen to proactively prepare for the potentially 
onerous requirements. At the other extreme, firms have opted 
to take limited action because, it would appear, of the levels 
of uncertainty regarding the final rules. They are instead 
focusing their already stretched resources on other conflicting 
compliance priorities. 

BUSINESS IMPACT
The impact of FATCA on the day-to-day business of financial 
services firms will be wide-ranging, affecting the compliance, 
risk and audit teams as well as legal, finance and front-
line business functions. There will be numerous practical 
considerations, such as the need to redevelop or redesign 
operations, policies and procedures, IT and other control 
systems. Firms will also have to consider the more significant 
strategic decisions they need to take, such as which function will 
take the lead within the firm – FATCA may be tax driven but its 
ramifications are firm-wide. Other strategic considerations will 
include the need to agree the future approach to U.S. clients 
and who, within the firm, will be nominated as the “responsible 
person” for signing returns to the IRS. Firms were asked who 
has responsibility for leading on FATCA implementation and for 
ongoing compliance with the new rules. In the majority of firms 
the already beleaguered compliance function has been given 
overall responsibility for ongoing compliance with FATCA.

Which function within your organisation is a) leading 
on ensuring compliance with FATCA and b) has overall 
responsibility for ongoing compliance with FATCA?

   Leading

   Ongoing compliance

Strategically, firms appear to be aware of the decisions they 
need to take, but there is wide variation in the current thinking. 
A third of firms do not expect their approach to U.S. client 
strategy to change with the introduction of FATCA. Nearly a 
quarter of respondents, however, do expect a fundamental 
change: 8 percent of firms have taken the major strategic 
decision to terminate all existing U.S. client relationships and 
to turn away any new U.S. clients, while 16 percent are at least 
expecting to turn away any new U.S. clients. It is as yet unclear 
whether firms that choose in mid to late 2012 to divest U.S. 
clients will be able to avoid FATCA’s reach. For those firms 
without a U.S. legal entity within the group the proportion of 
firms that expect to terminate or turn away all future U.S. client 
relationships rose to 30 percent.

What impact will FATCA have on your U.S. client strategy?

   No impact, will carry on as normal

   Some impact, will turn away new U.S. clients

   Major impact, will terminate existing U.S. client   
   relationships and turn away new U.S. clients

   Don’t know yet, strategy still being formulated

Overall, 43 percent of firms are still unsure of their strategic 
approach. The uncertainty was even greater for those with 
a U.S. legal entity in the group, with 51 percent unsure what 
approach to take towards U.S. customers. These firms may be 
awaiting the publication of the final or near-final regulations, 
or for their local government to sign an arrangement with the 
IRS. Whatever the reason for the delay in decision making, firms 
need to devote the resources to evaluating and implementing 
their strategy as a matter of urgency. The decision to, say, 
turn way new U.S. clients will require very different policies, 
procedures, preventative controls and IT systems from 
a decision to continue to accept U.S. clients but to build 
additional nationality checks into the KYC process.

Are you expecting to end any business relationships with 
‘non-compliant’ FFIs that aren’t signing an agreement with 
the U.S. IRS?

   Yes

   No

   Not sure
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ARE YOU EXPECTING TO END ANY BUSINESS RELATIONSHIPS WITH ‘NON-COMPLIANT’ FFIs
THAT AREN’T SIGNING AN AGREEMENT WITH THE U.S. IRS?

14%

20%

66%

No impact, will carry on as normal

Some impact, will turn away new U.S. clients

Major impact, will terminate existing U.S.
client relationships and turn away new U.S. clients

8%

WHAT IMPACT WILL FATCA HAVE ON YOUR U.S. CLIENT STRATEGY?

16%

33%
43%

Don’t know yet, strategy still being formulated
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The strategic considerations extend to the firm’s approach both 
to U.S. clients and other FFI counterparties. It may be that 
FATCA will require firms to terminate any business relationships 
with FFIs that are deemed “non-compliant”. Again, a great deal 
of uncertainty is evident in the responses but it is likely that 
firms will choose to link their decisions on U.S. clients with any 
change in approach to non-compliant FFIs. 

Are you expecting the implementation of FATCA to affect 
your bottom line?

   Not at all

   A small impact (< 5%) likely as products withdrawn

   A medium-sized impact  (5% to 10%) over the longer   
   term as number of U.S. clients reduced and    
   products withdrawn

   A big impact (> 10%), we will need to recast    
   business model

Despite the uncertainty evident in the responses to strategic 
approach, firms appear much more confident about the 
likely bottom-line impact of FATCA. Overall, 59 percent of 
respondents are expecting the new requirements to have 
some impact on their bottom line. The majority anticipate a 
small- to medium-sized impact on the bottom line, with some 
products being withdrawn and a longer-term reduction in the 
number of U.S. clients. Only 4 percent of these believe that the 
implementation of FATCA will have more than a 10 percent 
impact on their bottom line, requiring a revamp of their business 
model. Despite the significant changes that are likely to be 
required, 41 percent of firms do not expect FATCA to have any 
impact on the bottom line.

BUSINESS AS USUAL?

“This comes at a time when [financial 
institutions] are already being 
required to use scarce resources to 
make extensive IT and other systems 
changes to meet a wide array of 
pressing regulatory requirements 
arising out of measures such as 
Basel III, Dodd-Frank and insurance 
insolvency modernization measures, 
along with national initiatives. The 
FATCA requirements are adding 
to the considerable operational 
strains resulting from these 
regulatory changes, and creating 
serious additional risks for the firms 
concerned.”

Institute of International Finance comment letter to IRS, January 
25, 2012

Where is the budget for the implementation of FATCA 
allocated?

   No extra budget allocated – the costs are being   
   absorbed in existing budgets

   Specific budget allocated and given to function leading  
   implementation

   Specific budget allocated and spread over a number of  
   functions

   Specific budget allocated for a separate FATCA   
   implementation project

   Other
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Nearly a third of firms have specifically set aside budget for the 
new requirements. But almost 60 percent of firms have not 
allocated a separate or specific budget to fund the preparation 
for FATCA. This is despite the potentially large costs involved 
for the compliance, legal, IT and tax functions with work needed 
to identify U.S. persons (on a one-off and then ongoing basis), 
update systems and controls, collect and maintain potentially 
significant additional evidence and build new withholding 
engines. Only 40 percent of firms have deemed existing 
resources sufficient, with a further 20 percent still unsure as to 
whether additional expert or other resources may be required.  
The balance of firms recognises the need to obtain third-party 
support, recruit additional specialist resources and/or new 
technology and screening tools. The use of third parties appears 
to be concentrated on the implementation of systems and 
controls to enable initial FATCA compliance. This is in contrast 
to the small proportion (4 percent) of firms that intend to use 
third parties for monitoring ongoing compliance.

Have you had to obtain additional resources in preparing for 
implementation?

  Yes, obtained third-party support, or need to

  Yes, recruited additional specialist resources, or need to

  Yes, new technology or screening tools implemented, or   
  required

  No, existing resources sufficient

  I don’t know

The ability to access suitable skilled resources is critical as 
FATCA is still being defined in practical detail and more than 
50 percent of firms remain unsure of its impact. Whether firms 
are opting to build FATCA-compliant systems or implement 
systems that remove their operations from the scope of FATCA, 
they will need to retain the flexibility to utilise additional 
resources once the requirements are finalised. Firms should 
also recognise that any transitional provisions put in place could 
ease compliance in the short term but also mean that additional 
change, and hence additional resources, are needed in the 
longer term.

Has a specific project been set up to manage the 
implementation of FATCA?

   Yes, with express sign off from the board

   Yes, with express sign off from all relevant senior   
   management

   Yes, within the risk and control functions

   No, part of business as usual

Nearly two thirds (64 percent) of firms are managing the 
implementation of FATCA as part of business as usual or as a 
specific project within existing risk and control functions. This 
is a cause of concern given that risk and compliance functions 
in the financial services sector are currently overstretched. The 
2012 Thomson Reuters GRC survey on the cost of compliance 
found that many compliance officers have reached saturation 
point. Firms and their compliance officers will need to ensure 
that the additional risks and resource requirements around 
FATCA are managed as part of the overall approach to 
regulatory compliance. As has already been noted, firms need 
to recognise that additional expert resources may be required 
to ensure a smooth transition to FATCA compliance or, equally, 
compliant avoidance.

How do you intend to monitor compliance with FATCA?

   Inclusion in existing compliance monitoring    
   programme

   Creation of a dedicated monitoring plan

   Inclusion in internal audit monitoring programme

   Third-party assurance

   Other
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BOARD ENGAGEMENT

“The Board [should] approve and 
oversee implementation of the bank’s 
strategic direction, risk appetite and 
strategy, […] communicate corporate 
culture […] and establish a strong 
control environment.”

Basel Committee on Banking Supervision, Core Principles for 
Effective Banking Supervision, December 20, 2011

How engaged is your board with the implications of FATCA?

   It has been discussed regularly

   It has been discussed once

   It has been discussed and responsibility allocated

   It has not been discussed

   I don’t know

There was a wide range of responses on the level of 
engagement from the board. Nearly half of firms appear to have 
strong engagement through regular discussion of FATCA or it 
having been discussed and responsibility allocated. This level of 
engagement was most evident in Asia Pacific, Europe and the 
UK, with nearly 60 percent of firms having regularly discussed 
the implications or having allocated responsibility. 

But for a third of firms the situation is quite different. 
Worryingly, 20 percent of respondents overall stated that 
FATCA had never been raised and discussed at board level. For 
respondents from the Middle East this rose to nearly a third. 
Of almost equal concern was the 14 percent of respondents 
overall that had only discussed FATCA once at the board, which, 
given the levels of uncertainty around the practical implications 
of the final rules, is likely to leave these boards at a distinct 
disadvantage. 

Firms may have a range of reasons for not raising FATCA at 
the highest levels but time is running out to ensure that senior 
managers and the board are fully informed of the potential 
issues and timescales. Firms need to ensure that the board is 
fully informed, on an ongoing basis, for a number of reasons, 
including:

 possible that local regulators will ask senior managers and  
 the board about the firm’s preparation for FATCA. Any board  
 which is uninformed and unaware risks raising concerns with  
 its local regulator.

 The responsible person will be signing on behalf of the firm  
 with regard to the reporting to the IRS and must be someone  
 of sufficient seniority and authority. 

 must be included in the board’s risk assessment and appetite,   
 with the management and mitigation of any residual   
 risks being part of the firm’s overarching approach to risk   
 management. There is not just the potential risk of non-  
 compliance and any possible enforcement actions, but also  
 the risks to the firm’s bottom line. It is an inherent part of the  
 responsibility of any financial services board that all risks are  
 identified and managed. Any board that is unaware of FATCA  
 will not be in a position to fulfil its corporate governance and  
 regulatory obligations. 

 resources throughout a firm. Given the current uncertainty   
 about the final detail of the FATCA requirements boards may  
 well be called upon to find additional resources, whether as  
 an internal reallocation or external expertise, in the run up to  
 the end of 2012. 

 position to lobby and influence the detail of the requirements.  
 The practical reality is that local requirements (particularly   
 those for data protection) may well be in conflict with FATCA.  
 High-level targeted lobbying will be needed to get rules   
 amended or governmental agreements reached.

“…active board involvement in 
determining the risk tolerance of the 
firm is critical…”

Senior Supervisors Group – Risk management lessons from the 
global banking crisis of 2008 – October 21, 2009



CUSTOMER IDENTIFICATION RISK

Have you updated or written new KYC policies and 
procedures?

   Yes, new policies and procedures implemented

   Yes, minor changes to existing policies and procedures

   No, existing policies and procedures are adequate

   No, not yet sure of the practical impact

FATCA’s focus on robust customer identification is not unique 
though it is, for tax reasons, focused on U.S. persons. Around 
the world there are numerous politically driven regulatory 
reforms underway to help to ensure transparency on the flow 
of monies, sources of funds and identities of asset holders 
to prevent bribery, corruption, the financing of terrorism and 
interaction with rogue regimes. The capacity to conduct and 
provide evidence for robust due diligence on whom a firm is 
dealing with is a required core competency for all financial 
services firms and KYC has become a standard part of account-
opening procedures. 

All financial services firms should already have well-developed 
policies and procedures to gather, verify and maintain up-to-
date evidence to demonstrate full compliance with all existing 
prevention of money laundering and client-identification 
requirements. Indeed, if a firm does not already have robust 
systems in place it would, for instance, be unable to comply with 
international sanctions requirements. Experience has shown 
that no firm can afford to underestimate the diligence required 
in the verification and maintenance of up-to-date evidence. 
Record keeping and robust KYC records are inescapable and 
essential.

Despite existing requirements, nearly a third of firms have 
had to make changes to KYC policies and procedures, 
including a proportion (8 percent) that have had to implement 
completely new ones. However, the current level of uncertainty 
in the proposed FATCA requirements has meant that half of 
firms have not yet updated or written new KYC policies and 
procedures as the practical implications are not yet clear. That 
said, 78 percent of respondents thought that the introduction 
of FATCA would influence the due diligence undertaken for new 
customer relationships, at least to a certain extent, with some 

tweaks being needed in approach. Seven percent of firms have 
already decided that they will have to completely re-write their 
due diligence procedures.

Will FATCA influence the due diligence undertaken for new 
customer relationships?

   Yes, due diligence procedures completely re-written

   Yes, to a certain extent, some tweaks will be needed to  
   due diligence approach

   No, due diligence procedures already more    
   comprehensive than those required to ensure    
   compliance with the Act

How confident is your organisation that existing customer 
data is sufficient to identify U.S. clients?

   Very, customer data is accurate and complete

   Moderately, some customer data will need reviewing

   Not very, comprehensive review will need to be   
   undertaken

Yes. due diligence procedures completely re-written

Yes, to a certain extent, some tweaks will be needed to due diligence approach

No, due diligence procedures already more comprehensive than those required to ensure compliance with the Act

WILL FATCA INFLUENCE THE DUE DILIGENCE UNDERTAKEN FOR NEW CUSTOM RELATIONSHIPS?

7%

78%

15%

Very, customer data is accurate and complete

Moderately, some customer data will need reviewing

Not very, comprehensive review will need to be undertaken

HOW CONFIDENT IS YOUR ORGANISATION THAT EXISTING CUSTOER DATA IS SUFFICIENT TO
IDENTIFY U.S. CLIENTS?

58%

25%

17%

Completely on track for implementation deadline

Most work complete but will rush to meet deadline

Some work done but unlikely to meet deadline

HAVE YOU UPDATED OR WRITTEN NEW KYC POLICIES AND PROCEDURES?

24%

18%

50%

Unlikely

8%
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A key element in the management of customer risk is the 
gathering and maintenance of evidence to support the 
identity of the customer. Firms were asked how confident 
they are that existing customer data would be sufficient to 
identify U.S. clients. The responses showed that the majority 
had reservations, with 25 percent intending to undertake a 
comprehensive review to gather the customer data likely to be 
required. Another 58 percent were only moderately confident 
and expected to have to review some data. Only 17 percent of 
firms worldwide were confident that their customer data was 
accurate and complete enough to robustly identify U.S. clients. 
Respondents from the Asia Pacific region stood out as being 
the least confident in their customer data, with only 7 percent 
considering it sufficiently accurate and complete for FATCA 
purposes.

The concerns about existing customer data are similarly 
reinforced by nearly a quarter of respondents singling out the 
accuracy or completeness of current client documentation and 
records as their biggest challenge in complying with FATCA. 

As an absolute minimum firms need to be aware whether or 
not they have U.S. account holders – if firms do not know or 
have not asked they may be within the scope of FATCA without 
being aware of the potential ramifications. If firms are outside 
FATCA and wish to stay that way they will need to amend 
their account-opening processes to ensure that no U.S. client 
accounts can be opened. Similarly if they become aware that 
an existing client has become a U.S. citizen then they must take 
steps to either close the account or ensure that it cannot go 
above the FATCA asset thresholds.

The introduction of FATCA has triggered nearly half of firms to 
reconsider compliance risk in relation to customer identification 
within their business. Eighteen percent of firms have, as a result 
of FATCA, specifically included customer identification as a 
risk. A further 30 percent increased the risk rating in terms of 
impact or likelihood after becoming aware of FATCA. Some 14 
percent of firms, however, did not deem customer identification 
a risk in their organisation and the introduction of FATCA hasn’t 
changed that. 

ONGOING UNCERTAINTY
The ongoing uncertainty about final FATCA regulations and the 
increasingly tight timescale for compliance will be a challenge 
for all firms. Given that the rules are yet to be finalised it is 
surprising that almost half of respondents stated that they 
had not only heard of FATCA but were fully aware of all the 
implications. The other half of respondents confirmed that they 
had heard of FATCA but, more realistically, stated that they 
were, as yet, unsure of the impact. Indeed 41 percent stated that 
their biggest challenge in complying with FATCA was the lack 
of available regulatory guidance from the IRS. In the UK and 
EU, this represents the biggest challenge for more than half of 
practitioners.

Another key challenge is the potential conflict between the 
likely final FATCA requirements and the local data-protection 
regulations. Half of respondents anticipated a conflict and 
expected the detail of the practical issues to become apparent 

over time. A further 36 percent responded that FATCA was 
definitely going to be in conflict with local requirements.

How likely are you to meet the implementation deadlines?

   Completely on track for implementation deadline

   Most work complete but will rush to meet deadline

   Some work done but unlikely to meet deadline

   Unlikely

   Other

There was a wide range of views as to whether the 
implementation deadline of the end of 2012 was likely to be 
met. Only a fifth of respondents overall were confident that 
their firm was completely on track whereas 30 percent felt 
their organisation was unlikely to meet the required timescale. 
Thirty one percent stated that most work was complete but 
that they would need to rush to meet the deadline. There were 
some regional variations in preparedness. Europe, the UK and 
the U.S. stood out as being the most confident in meeting 
IRS timescales with only 21 percent of practitioners describing 
themselves as unlikely to meet the deadline. Respondents 
from Asia Pacific, Canada and the Middle East were the least 
confident with over 40 percent stating that they were unlikely to 
meet implementation deadlines.

The IRS is expected to publish further detail on the final FATCA 
requirements in the summer of 2012 but uncertainty remains. 
Firms both inside the U.S. and in the rest of the world will 
be watching the forthcoming U.S. presidential elections with 
interest – if there is a change in the White House some elements 
of FATCA may be reconsidered, extending the lack of clarity over 
the final requirements. Even when the final rules are published 
there is likely to be an ongoing element of uncertainty as to 
what good practice looks like in terms of FATCA compliance. 
Firms may wish to discuss ongoing compliance expectations 
with the IRS and benchmark further with their peers. This 
approach would be equally relevant for firms in full compliance 
with FATCA and those that have chosen to remain outside the 
scope of the Act.

Another area where greater clarity is required is the 
responsibilities and liabilities of the designated responsible 
person. It is unlikely that any individual would be willing to take
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9%

18%
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on the responsible person position without a clear 
understanding of the regulatory obligations and risks inherent in 
the role. Firms will need to ensure that appropriate policies and 
procedures are developed, supported by a full suite of evidence 
to enable any responsible person to show how they discharged 
their obligations under FATCA.

There is another group of individuals for whom the future is 
also uncertain. U.S. ex-pats are likely to find a post-FATCA 
world a more difficult place in which to access banking and 
other financial services outside the U.S. It may be that U.S. 
headquartered firms pick up more U.S. ex-pats in their overseas 
operations as the number of firms offering financial services to 
U.S. citizens shrinks once FATCA takes effect. 

TO COMPLY, OR COMPLIANTLY AVOID
There is worldwide concern at the cost and practical impact 
of financial institutions being required to become quasi-tax 
collectors on behalf of the U.S., at a time when the IRS’s own 
budget has been cut by 2.5 percent for 2012. The apparent 
lack of resources available to the IRS itself may tempt some 
firms into choosing to ignore FATCA on the grounds that it is, 
in practical terms, unenforceable. This would be a high-risk 
strategy. Deliberately choosing not to comply with FATCA may 
have a raft of other consequences including, most obviously, IRS 
enforcement action. Other consequences could include local 
regulators questioning wider systems and controls and board 
engagement with risk management in the wake of a deliberate 
non-compliance strategy, as well as other “compliant” FFIs 
ceasing to deal with the deliberately non-compliant firm. All 
other things being equal, firms would be well advised to take 
FATCA seriously and to invest time and resources in building 
robustly compliant systems.

Firms have strategic choices to make and FATCA avoidance 
could be a viable stance. This approach could be considered 
to, for instance, minimise or remove any potential conflict 
between FATCA and local data-protection requirements. 
FATCA avoidance would still require the identification of all U.S. 
account holders followed by a process to ensure, forcibly and 
pre-emptively, that their balances cannot go above the FATCA 
thresholds. Equally firms could refuse to open accounts for U.S. 
account holders. These two alternatives could be considered 
FATCA avoidance rather than deliberate evasion. That said, it 
is unclear whether either of these options are a robust way of 
avoiding FATCA if a firm already has existing high-balance U.S. 
accounts.

While there is widespread awareness about FATCA there also 
appear, anecdotally, to be a number of misconceptions as 
to exactly what is and is not caught by the requirements. All 
firms need to ensure they understand fully the detailed impact 
that the final FATCA requirements will have on their business. 
Misunderstanding the rules will not be an excuse for non-
compliance. 

The final detail of FATCA is yet to be determined but it is bound 
to go ahead in at least some form and financial services firms 
around the world need to ensure that they are able to comply or 
compliantly avoid. There are a number of bare minimum steps 
all firms must take, which begin with a full understanding of the 

practical implications of the requirements at board level, which 
then drives the finalisation of the firm’s strategic approach. 
A key part of the board’s engagement will be to ensure that 
implementing FATCA compliance does not overstretch or derail 
already limited risk and compliance resources. The incorporation 
of such a potentially large piece of work into the expectations 
of business as usual may be a significant challenge for firms, no 
matter which function has been assigned responsibility. Firms 
should take care to ensure that their compliance functions do 
not reach breaking point in trying to implement FATCA without 
the required additional expertise and resources. There is no 
doubt that successful implementation programmes will all 
have the hallmark of extensive board-driven co-ordination and 
co-operation between functions to make the best use of limited 
resources.

Some firms may choose to see FATCA as the starting point for a 
complete review of all KYC processes, policies and procedures. 
This may be particularly pertinent where an international group 
has differing approaches in different jurisdictions. FATCA 
implementation could usefully drive the introduction of a 
consistent, possibly centralised, high-level approach to KYC. 
Firms would be wise to also consider a globally consistent 
approach to FATCA compliance monitoring – FATCA’s scope 
is global and the compliance response should be equally 
internationally consistent.
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